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1. Restatement of Law Second, Torts: Products Liability (1965), §402A.

RESTATEMENT (SECOND) OF TORTS (1965)

§402A. SPECIAL LIABILITY OF SELLER OF PRODUCT FOR PHYSICAL HARM TO
USER OR CONSUMER

(1) One who sells any product in a defective condition unreasonably dangerous
to the user or consumer or to his property is subject to liability for physical harm
thereby caused to the ultimate user or consumer, or to his property, if

(a) the seller is engaged in the business of selling such a product, and
(b) it is expected to and does reach the user or consumer without substantial
change in the condition in which it is sold.

(2) The rule stated in Subsection (1) applies although

(a) the seller has exercised all possible care in the preparation and sale of his
product, and

(b) the user or consumer has not bought the product from or entered into any
contractual relation with the seller.

COMMENT

g. Defective condition. The rule stated in this Section applies only where the
product is, at the time it leaves the seller's hands, in a condition not contemplated by
the ultimate consumer, which will be unreasonably dangerous to him. The seller is not
liable when he delivers the product in a safe condition and subsequent mishandling or
other causes make it harmful by the time it is consumed. The burden of proof that the
product was in a defective condition at the time that it left the hands of the particular
seller is upon the injured plaintiff; and unless evidence can be produced which will
support the conclusion that it was then defective, the burden is not sustained.

Safe condition at the time of delivery by the seller will, however, include proper
packaging, necessary sterilization, and other precautions required to permit the
product to remain safe for a normal length of time when handled in a normal manner.

i. Unreasonably dangerous. The rule stated in this Section applies only where the
defective condition of the product makes it unreasonably dangerous to the user or
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consumer. Many products cannot possibly be made entirely safe for all consumption,
and any food or drug necessarily involves some risk of harm, if only from over-
consumption. Ordinary sugar is a deadly poison to diabetics, and castor oil found use
under Mussolini as an instrument of torture. That's not what is meant by
“unreasonably dangerous” in this Section. The article sold must be dangerous to an
extent beyond that which would be contemplated by the ordinary consumer who
purchases it, with the ordinary knowledge common to the community as to its
characteristics. Good whiskey is not unreasonably dangerous merely because it will
make some people drunk, and is especially dangerous to alcoholics; but bad whiskey,
containing a dangerous amount of fusel oil, is unreasonably dangerous. Good tobacco
is not unreasonably dangerous merely because the effects of smoking may be harmful;
but tobacco containing something like marijuana may be unreasonably dangerous.
Good butter is not unreasonably dangerous merely because, if such be the case, it
deposits cholesterol in the arteries and leads to heart attacks; but bad butter,
contaminated with poisonous fish oil, is unreasonably dangerous.

m. “Warranty.” “[W]arranty” must be given a ... different meaning if it is used in
connection with this section. It is much simpler to regard the liability here stated as

merely one of strict liability in tort.

Since 1965, all jurisdictions in this country have recognized the rule of privity free strict
products liability in manufacturing defect cases, although a few employ “implied

warranty” language instead of “strict liability in tort” language.



2. Restatement of Law Third, Torts: Products Liability (1997), §2 and comments, pp. 14,
20, 21.

§ 2. Categories of Product Defect

A product is defective when, at the time of sale or distribution, it contains a
manufacturing defect, is defective in design, or is defective because of inadequate
instructions or warnings. A product:

(@) contains a manufacturing defect when the product departs from its
intended design even though all possible care was exercised in the preparation and
marketing of the product;

(b) is defective in design when the foreseeable risks of harm posed by the
product could have been reduced or avoided by the adoption of a reasonable
alternative design by the seller or other distributor, or a predecessor in the
commercial chain of distribution, and the omission of the alternative design
renders the product not reasonably safe;

(c) is defective because of inadequate instructions or warnings when the
foreseeable risks of harm posed by the product could have been reduced or
avoided by the provision of reasonable instructions or warnings by the seller or
other distributor, or a predecessor in the commercial chain of distribution, and the
omission of the instructions or warnings renders the product not reasonably safe.

The requirement in Subsection (b) that the plaintiff show a reasonable alternative
design applies in most instances even though the plaintiff alleges that the category of
product sold by the defendant is so dangerous that it should not have been marketed
at all. See Comment e. Common and widely distributed products such as alcoholic
beverages, firearms, and above-ground swimming pools may be found to be defective
only upon proof of the requisite conditions in Subsection (a), (b), or (c). If such
products are defectively manufactured or sold without reasonable warnings as to their
danger when such warnings are appropriate, or if reasonable alternative designs could
have been adopted, then liability under §§ 1 and 2 may attach. Absent proof of defect
under those Sections, however, courts have not imposed liability for categories of
products that are generally available and widely used and consumed, even if they pose
substantial risks of harm. Instead, courts generally have concluded that legislatures
and administrative agencies can, more appropriately than courts, consider the
desirability of commercial distribution of some categories of widely used and
consumed, but nevertheless dangerous, products.





